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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 4272

W. 0. LUCY AND J. C. LUCY, Appellants,
versus

A. H. ZEHMER AND IDA S. ZEHMER, Appellecs.

PETITION FOR APPEAL AND SUPERSEDEAS.

To the Honorable Chief Justice and Associate Justices of the
Supreme Court of Appeals of Virginia:

Appellants, W. O. Lucy and J. C. Lucy, respectfully repre-
sent that they arve aggrieved by a final decree, entered by the
Cireuit Court of Dinwiddie County, Virginia, on October 21,
1953, whereby the court dismissed the bill of complaint of the
appellants, and refused to grant them the relief requested,
to which action appellants duly excepted.

THE CASE.

This is a suit to enforce specific performance of an agree-
ment to sell and convey a farm in"Dinwiddie,County, Virginia.

The partics occupy the same positions here ag they did in
the trial court. The appellants (complainants below) are
W. O. Liuey and J. C. Ley, his brother. The appellees (re-
pondents below) arve A. H. Zchmer and Ida S. Zehmer, his
wife. All arc residents of Dinwiddie County, except J. C.
Luey, who lives in Brunswick County.
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On Saturday night, Decembu 20 1952, W. O. Lucy offered
the *Zehmers $a0 000.00, ca ior‘ then‘ tfarm in Darvills
2% Magisterial lehlcf Dluwlddm County, coutaining 471.6
acres, more or less, known as the Ferguson Farm, which
farm My, Zehmer puldlasLd m 1943 for %ll 000.00, and which
18 assessed for taxation purposes at $6,300.00. This offer w as
accepted. The agr ecnent of the parties was redueed to writ-
ing by M. Aehmm and is in the following words and figures,
to-wit:

‘““We hercby agree to sell to W. 0. Lucy fhe Ferguson Farm
complete for ti:oO 000.00, title SAtlbdetOly to buyer.

A, H. ZEHMER
IDA 8. ZEHMER’

On December 21, 1952, W. O. Luey advised J. C. Luey of his
purchase of the sald farm, and the said brothers agrecd that
they would own the pr operty jointly, each paying $°o 000.00 of
the agreed purchasc price, and onc-half of all costs incident
to the title examination and recording fees.

The Lueys had the title to the propertv examined by B.
Hunter Bar row, an attorney of Dinwiddie, Virginia, and, upon
hig assarance that the title was good, lcquested the Zehmers
to exceute a deed to them, and tendered to the Zehmers the
agreed purchase price. The Zehmers refused to comply with
theil agreement and cxecute the deed. Their only excuse
for ﬂns refusal is that the agreement was entered into them
as a joke. Hence this suit.

P ASSIGNMENT OF ERROR. e

On the 4th day of November, 1953, appellants filed with the
Clerk of the Cireuit Court of Dinwiddie County, Virginia, their
notice of appeal, and asuonment ol ervor. The error assigned
is to the action of the court in decreeing that appellants iculod'

to establish thetr right to ° speuﬁc performance of the
3* alleged contract, set ioﬁh in their bill of complaint, be-

tween appellants and appellees, and therefore, say that
the dceree and judgment of the court, entered October 21,
1953, in (h%mlssmg the bill of complaint, is contrary to the law
and ewdence and is erroncous.




W. 0. and J. C. Luey v. A. H. and L. 8. Zehmer. 3
STATEMENT OF FACTS. -

W. O. Luey and A. H. Zehmer are both middle-aged white
men, and have been residents of Dinwiddie County over a
long period of years. M. Luey is a farmer and lumberman.
Ay, /ehmen is also a farmer, and owns and operates a combi-
nation serviee station—restaurant—motor court. The parties
are well-known business men of their county, and hoth are
reasonably active in the economie and political life of their
communities.

The Ferguson Farm is located near "\I(,]xenney Virginia,
and is consld_cmd a di_lblldl;l(, farm. Mr. Ziechmer: te_stlht,d tha!,
a great number of people had been interested in purchasing
this farm.  W. O. Lucy had been interested in buying it for

some tine, and testified that on a previous oceasion, he offered

Zchmer $20,000.00 for the property, but that Zehmu, after
aceepting the offer, failed to go through with the sale. Luey
was unable to mqunc /(,hmel -to do so, for on that occasion
therc had been no agreement in \\mmg. (M. R., p. 97) Tlus
testimony was not denied by the Zehmers,

On Saturday night, December 20, 1952, W. O. Lucy went to
MeKenney to take one of his ciuployvees home. While there,
he went to the restawrant operated by Mr. and Mrs. Zelmer.
The restaurant was closed, and no one there except the
Zehmers and thelr servatit, ]uill(,l J. Chappell, who was clean-

ing up. Alr. Zchmer a_n(.l Mr. Lucy had a drink together.
4* The parties *then had a conversation with reference to

the Ferguson Farm, Luey asked if Zehmer had sold the
place, to which Zelmmer veplied 1o the negative. Luey then
stated that he ““bet Zelhmer would not take $50,000.00.for the
place”’, Lo which Zehmer replied, ““ Yes, I would, too.’? Zehmer
then stated that “you (meaning Luey) would not give fifty.”’
Lucy replied that he would, and for Zc¢hmer to write up an
agreement to that eftect. (AL R, p. 94)

Thereupon, Zehmer started to write the agreement, supra,
using the language I do herchy * * * . Upon noticing the
Lm"u \se, Luey told him, “you had better change that ldnumoo
to fwe’, because vou will have to have Mrs. Achmel to sigh it,
t00.”” Mr. Zehmer then tore up the first agrecment, and wmtc
the one which he and Mrs. Zelmer signed. (1\"1' R., p. 95)

Up to this point, there is little or no controversy as to what
took place between the parties.

There was some discussion of \\hdher or not W. O. Luey
had $50,000.00, to which he replicd either that he did, or that
Iie could raise it. After Zehmer wrote the agreement and signed
it himself, Luey tesfified that Mr. Zeluner took the agreement
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back to his wife, and asked if she would sign it, and she said
she would for $50,000.00, and did. (M. R., p. 95) At that time
she was at the other end of the counter, about ten or twelve
Feet from where they were talking. ,

Both Mr. and Mrs. Zehmer now claim that when Mr. Zehmer
took the agreement to Mrs, Zehmer for her signature, he
whispered to her in an undertone, ““It is just a joke.””  Both
admat that this whispered conversation was not heard by Mr.
Lucy, and that it was not intended for Iim to hear it. (M: R,

p. 39, M. R, p. 77)
H* “Alter obtaining Mrs, Zehmer’s signature, he brought
it back to M. Luey, who put it in his pocket. '

Alr. Luey stated that he offered Zelmer $5.00 on account,
but that Zehmer replied “You don’t uced to give me any
nmoney, you got the agreement there, signed by hoth ol us.”?
(M. RR., p. 95) Luey stated that that was the entirer conversa-
tion, and that a few minutes after the agreement was stened,
he left the restanrant. MHe was there about 45 minuates in all.

My, Zelner admits that Lucy offered him $5.00, but claims
that when the offer was made, e told Lucy that it was not
any deal, and that he was just “bluffing and lquor talking,”’
Luey denies this, - .

On the following day, W. O. Lucy and his wife attended a
party in McKenney, given by a Mr. Batte. Mr. and Mrs.
Zchimer, attended the same party. It appears that the news

had gotten around the small town of MceKenney that the

Zehmers had sold their Ferguson Farm the night hetore to
Mr. Luey. It is reasonable to believe that this information
was given out by the Zchmers, since they live at MeKenney,
and the Lucys live some ten miles distant, at Dinwiddie
Courthouse. In any event, Mr. Lucy and My, Zehmer had a
conversation abount the property, in which Zehmer is snpposed
to have told Lmey that “‘he did not want to hold Lucy to the
agreement’” and stated that Lucy was ““too tight””. To this
statement Luey replied, ““No, T was not. T wasn’t too tight at
all. T knew what T was doing, and I was going through with
it.”? (M. R., p. 98) Mr. Zelmer stated that he ““did not want
to stick Luey?’. To this Lucy replied that ““it wasn’t the first
time he had been stuck.”” (M. R., pp. 90-98)

Mrs. Zehmer walked by while this conversation was taking
place, and exclaimed to Tiuey: ““You paid too much! What
is the matter; we sold it to you too cheap.” (M. R., p. 98)

Her version of this is she satd ““With the high *price of
6* liquor you people were drinking last night it should have
been more, it was too cheap.’”” (M. R, p. 48)

b

A




w

W. 0. and J. C. Lucy v. A, H. and L. S, Zehmer. 5

A Mr. Albert Carr was at the party, and stated that he
heard general comments made around that the sale had been
made, and that he was present and overheard Mr, Zemher tell
Lutey ““that he was going to let him up off the deal, because
he thought he was too tight, and did not know what he was
doing,”” and Lucy said something to the effect that ¢ T have
been stuck before, and T will go through with it.”? (AL R,
. 90) :

On the same dayv, December 21, W. O. Lucy called his
brother, J. C. Lucy, a former Commissioner of Revenue of
Brunswick County, and dealer in timber and land, and offered
“to go partners’ with J. C. Luey in'the purchase, to which the
latter agreed, and for that reason is a party here.

On the next day, December 22, 1952, and relying upon the
agreement, W. O. Luey employed B, Hunter Barrow to ex-
amine the title to the property. This attorney immediately
began the examination ol the title, and made his report to
W. O. Luey on December 31, 1952, (M. R., p. 100)

A few days after the conversation at the Batte party, W. O.
Liney was ugain by Zehmer’s restanrant, and asked Zehmer
when the deed would be ready, and at that time learned, for

_the first time, Luucy claims, that Zebmer was claiming that the

whole thing was a joke, and that he was not going to sell Lucy
the farm.  Lucy testified that he stated to Zehmer at the
time, ““ Hardy, yon know you sold that place fair and square?”’,
to whiclh Zehmer replied, ““Oh, that was just whiskey talk-
g’ Lucey said that he had no further conversation with
Zchmer about the property at that time. (M. R., p. 105)
Following receipt of the report on the title, dated Decem-
ber 81, 1952, W. O. Laucy, on Jannary 2, 1953, wrote to Mr. and
Murs. Zehmer, requesting *deed to the property, and ad-
vising that he was ready to pay, in cash, the agreed pur-
chase price therefor. (M. R., p. 82) To this letter Zehmer
rephied, denying his intention to sell the farm, stating that
they had hothi.been drinking, and that the written agreement
was scribbled off jokingly, and mamly fo see how far Luey

7#

would go in what Zehmer took to be a bluff on Luey’s part. (M.

R.,‘]'_)p.:82-83)
On JJanuary 27, 1953, W. O. Luey had his attorney write

M. Zehmer, requesting deed to the property, and offering to

pay the agreed purchase price, to which request there was no
response, (M. R., pp. 85-86)

In the hill of complaint filed by the appellants they renew
their offer to pay for the property at any tine upon receipt
of a safisfactory conveyance thereof.
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ARGUMENT.

At the outset of this argument, counsel for the appeliants
would respecttully quote from the opimion of Mr. Justice
Spratley, in the case of First National Eachange Bank of
Loanoke, et al v. Roanoke O Co. Inc., 169 Va. 99, 192 S. 1.
764, at 770, as follows:

““We nmst look to the outward expression of a person as
manifesting his intention, rather than to his sacred and nuex-
pressed intention. The law tmputes to a person an intention
conubpondmg to the reasonable mcaning of his words and
acts.’ .

In this ease, there can be no question of confidential rela-
tionshtp, breach of trust, or unfair dealing, The Lucys and
Zchmers stand on an cqual footing, and their actions and
dealings must be judged in the light of human cexpericnec.
The intention of the parties can be gathered only from their
conduct—both at the time the agreement was enteréd into, and
thereafter. To Mr. Lucy this was an ordinary business trans-
action. The Zehmers owned a farm which he destred to puar-

chase. This desire on his part was well known to the
8* *Zehmers, for Lucy had attempted to purchase the prop-

erty on a prior occasion. Apparently-it had heen rumored
about the community that the farm was for sale, for Mr.
Zchmer admits that other persons had approached him to buy
. the property., However, W. O. Luey is the only man who ever
made him a conerete offer for the property in dollars and
cents.

It is coneeded by Mr. Zehmer fhdt $50,000.00 I(}pl esents the
fair market value of the property. The cvidence shows con-
clusively that there was nothing in Luey’s conduct or con-
versations to indieate that his oﬁer was made in jest, or that

“he considered it ““as a joke’’. The conversation had hetween
the parties was the usnal conversation between a seller and a
bnver. Lmey’s offer was to pay cash. $50,000.00 1s a consid-
erable sum., It was reasonable for Zchmer to inquire as to
his ability fo raise the purchase money.

The first agrecment written by Zehmer was destro_ved be-
cause is was in the singular. Here, again, are business men
transacting a business matter in a proper manner. Both
realized that for the agreement fo be legal and binding it
would have to be execu{ed hy Mrs. Zehmox For that reason,
the first agreement was destroyed and the second agreement
written, beginning ““ewe do hereby”’.
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The serious diseussion of the parties regarding what was
on the farm, and the meaning of the language “‘complete’’ is
pertinent. It developed, as a result of Lucy’s inguiry as to
the cattle on the property, that there were only two heifers
then on the land, and that these would be included if Luecy
would pay $50,000.00 for the property.

The conversation of the parties regarding the title examina-
tion is significant. Both Mr. Zehmer and Mrs. Zehmer ad-
mitted that it was their understanding, at the time they signed

the agreement; that 1f the title was *not good, or if a
9% flaw developed 1n the title, Mr. Lucy would have a right
to reject the parchase, and not take the farm.

The offer made by Luey, and the aceeptance by the
Zchniers, constituted an agreement by these parties. The fact
that 1s was reduced to writing—made a formal written docu-
nicnt—and signed by the parties, sliows that it was no joke,
People do not carry a joke involving $50,000.00 that far.
Furthermore, regardless of the intention of the Zehmers, there
was nothing at the time in their ontward expression to mani-
fest any intention on their part eontrary to the terms of the
agr ecient.

The compleieness of the text of the agreement shows that 1t
was very carefully prepared by a person having some knowl-
edge of contracts, and that it was written by one in full posses-
sion.of all his facultics. It will be noted that every word of
the agrecment carries some import, and we analyze it, as
follows:

“We:”” This was substituted in the place of ““I’’, in the
original agrecement, for the reason that ey required hoth
Mr. and Mrs. Zehmer to enter into the agreement.

“Herchy?” This indicates that the paper signed was no
oplion, and that it left nothing to be agreed upon in the future;
that it was a complete trausaction—done at that time.

“Agree fo sell”” This designated the wiriting as an agree-
ment, and reduced the oral conversations, and the offer and
(lcu(,})tdnu' to W1 ltll](" '

W0 Ly \amul Te other party to the eontract.

“The I;’fji"(/'}f.S'(Jflt Farm’’ . ldenfificd the property.

Witness Bridman, a ]‘)cputy Conmmmissioner of Revenue,
testified that the property In question was known generally
in Dinwiddic as ““the Ferguson tarm’’; and was the only such

place in the county.
10* < Complete”” This w 01d indicated what the sale of
the farm mncluded and encompassed. -

“For $50,000.00°7: The agreed conslderation,
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“Title satisfactory to buyer’’: The usual provision found
in a1 contract of sale. :

CACH. Zehmer''; S lda S Zelimer’ s The signatures of the
seller and his wife. :

The rumor that was prevalent at the Batie party on the day
following the execution of the agreement by the Zchmers was
that the Zehmers had sold the Ferguson Farm to W, Q. Luey.
At that time, all the parties considered it as a binding sale.

Lt appears that by the time of the Batfe party; My, Zchmer
had hegun to question his wisdom in making the sale, and
was then toying with the idea of trving to veseind it. It is
significant that in his conversation with Mr. Lzey, he referred
to their transaction of the night before as a ““deal’”. "The
exclamation by Mrs. Zehmer at the same party, that Luey had
purchased the property too cheap, was such a remark as might
have been made casually by anyone selling property, to-a
person who had purchased it. There was nothing in any
statement made by cither Mr. or Mrs. Zehmer at the Batto
party which indicated that they had been acting in jest the
previous night.

The happenings at the Batte party show conclusively that
Lucy still considered the transaction as a deal, and would
comply with it in accordance with his agrecement., The fact
that Zehmer stated that he (Zeluner) was going to let Luey
off that “deal” indicated and inferred that he (Zehnmer)
could hold Tuey to the deal if he ( Zehmer) elected to do so.

This he could do only if there were in fact a deal.
11*° *The actions of W. 0. Luey following the agreement of

December 20, 1952, show that he entered into the agree-
ment in good faith, and .intended to comply with his under-
taking to purchase the property, and pay for it the sum of
$50,000.00. ITe inmimediately contacted his brother, J. C. Lucy,
and admitted him as a partner in the transaction. He had the
title examined, and at some considerable cost to him. He made
arrangemnents with his bank to pav for his half of the prop-
erty. His brother, J. C. Luey, also went to his local bank in
Lawrenceville, ‘'and made similar arrangements  to pay for
the property. 'W. 0. Lnuey, both in person and hy letters,
requested a deed to the property from My, Zehmer,

As conclusive proof of the offer and acceptance, and re-
sulting agreement for the sule of the said Ferguson Farm, we
respectfully quote the followig extracts from tlic testimony
of appellee Ida S. Zchmer. This party was present through-
out the entire negotiations. She had not been drinking. The
quotes arc from her testimony, rather than the testimony of
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' A, H. Zehmer, for the reason that the statements made by
| the latter were so obviously designed to bolster his theory
f that the transaction was a joke, as to. be worthless. It is sig-
i nificant that the only statenments from A. H. Zchmer were
those clicited by the appellants when they called him as an
adverse witness, His own counsel were unwilling to call him
as a witness or use him on direct examination.
On the question of the offer, Mrs. Zelmier had this to say:

“Q. Mr. Lucey offered him $50,000.00 for the farm?

AL Cash ves, sir.

“Q. $00, UOU UO for the an

AL Yes, sir
12% #e). My, Zelimer told him he would sell him that for
$50,000.00 cash?

“A. T didn’t hear him say that, I heard Mr. Luey say that,
“Will you write it out?’

“Q. You did hear Mr, Luey offer hint $50,000.00 cash?

“AL Yes. '

“Q). For the Ferguson farm?

“A. Yes, s

“QQ. You knew what he meant by the Ferguson farm, didn’t
you?

“A. Yes.? (ML R, p. 35)

This exchange definifely establishes the offer made by Mr,
Luey and the mnderstanding of the appellees as to the prop-
erty to which the offer referved. Mr. Zelimer also admitted a
definite offer for the property was made by Lucy (M. R, p.
72)

On the question of what property the offer included, we in-
vite the Court’s attention to the following testimony :

“Q. What did vou think the menmmudum meant when it

sald "l‘he i“ lnusou b.nm complete’? What did that mean?

“SAL Entire farm.

Q. Du,l that include the equipment?

““A. There was no equipnient there.

“eQ. Did that include such personal property as was there?

AL I shonld think so.

“Q. Wasn’t there some discnssion about several head of
cattle there?

““A. No, not several, it was two.

“Q. Was any discussion about the number of cattle?

“A. Mr. Loey said, “Yon have any cattle out there? e
said, ‘I have two calves, I think. Two cows and two ealves.’
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Ile said, ‘“Would vou include those?’ Te said, ‘Oh, ves, I
would meluce those.’

“Q. How about the tohacco sticks?

“A. T didn’t hear that. T didw’t hear that. T did hear
about the calves.

“(). Youdid hear Mr. Zchmer say, ‘Oh, yes, T would include
that.’

““A. Yes. He said, ‘*You can have those.’
13* *Q. What else did the word ‘complete’ include, other
than the lJand and buildings thercon?
“A. Lknow of nothing clsc except the cows.”” (M. R., p. 41)

It will be noted that Mr. Zehmer, in giving his interpretation
of the word “‘complete”’, said:

“It means everything on it.” (M. R, p. 72)

When asked what was on the farm at that time, December
20, 1952, he responded: ‘I think it was a couple of cows on
it.”” (M. R, p. 72) :

On the discussion of the title fo the property, Mrs. Zehmer
had this to say:

“Q. But you are a very intelligent woman, I know person-
ally, and you also know when a transaction this large takes
place involving real estate it is ustial and eustomary for the
person to have the title examined?

““A. That is right. .

““Q. When you wrote that part of it, read that part of it, I
mean, hefore you signed your name, didn’t you understand
that if the title were good, Mr. Luey wonld agree to pay
$50,000.00, but if the title were bad, that he would have the
right to reject the farm? Wasn't that your understanding?

“A. I didn’t hear anvthing about the title.

“Q. I mean your understanding.

AL Yes, aceording to my understandng.

“Q. That was yowr understanding at the time vou signed
yvour name?

“A. Yes. :

“Q. It a flaw developed in the title, that Mr. Tucy could
rejeet 1t. Isn’t that troe?

““A. Well, that is troe.

““Q. If the title were good, he would have to take it. Isn’t
that truc?- '

“A, Yes. -

“Q. And then, with that understanding, Mr. Zehmer signed
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his name to it, and you signed your name to it? Is that right?
“A. Yes.”? (M. R, p. 43)

After testifying as above, Mrs. Zchmer admitted that the
agreenient was wholly in the handwriting of Mr. Zehmer, and
that it was signed by her and her husband. (M. R., p. 44)
14* *With IOfClulCL to the oceurrence at the Batte party,
Mrs. Zehmer admitted that the news of the sale of the
Ferguson Farm had gotten avound the small town of Me-
Kenney. IHer version of the exchange between her and Mr.
Luey with reference to the sale is as follows:

“Q. What statement did you make, if any?

““A. There were several standing talking about the trans-
action the might before, and 1 passed by, was walking around
three or four parties there on the grounds, and I passed at
the tune that $50,000.00 was mentioned. I stepped up and I
said, ‘Well, with the high-price whiskey vou were drinking
last night vou should have paid more. That was cheap.’

““Q. So vour comment was that My, Luey had really gotten
a bargain at $50,000.007

“A. They are the words that 1 said, aud 1 walked away,
and Ldon’t know what took place after that.”” (M. R., p. 46.)

It will be noted that there was no denial by her of the sale or
1110 agrecement, but simply a casual remark that Mr. Luey

slzould have pdltl more’’, and that lie had made a cheap pur-
chase. Mrs, Zcechmer also admitted that there were several
men standing around when she made her remark, and that the
men were talking about the sale, and that as she passed, she
heard the sum of $50,000.00 mentioned.

The testimony of Albert Carr, the only disintercsted wit-
ness, in regards the exchange between the Zehmers and W, O.
finey, at the Batte party, was as follows

Did you hear any conversation with reference to the

sale oi the Ferguson Farm?

““A. 1 heard gencral comments made around that the-sale
was made.

“Q. Did vou hear amf statements made hy cither M.
/ehmel himself or Mr. Luey with reference to some deal?

“A. T was standing in their C()Illpdn and Mr. Zehmer was
in the group, Mr. /ehmu W. O. Luey, and his wife was off
from there somewhere, and mvsdf and I overhcard Mr.
Zehmer tell Luey that he was going to let him up off the deal,
because he tholwht he was 100 twht didn’t know what he was
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doing. Lucv said something to the ef’[oct that, ‘L have heen
stucl befom and I will go 1]11011011 with it.
T left their company tlleu anl ‘Lhm' had further conversation,
they were together quite a while after that, a matter of min-

utes, I don’t lmow but that is all that I heard said between

those tw 0.7 (AL ,I.\,., pp. 90, 91)

15* *I'rom Mr. Zchmer’s version of the conversation at

the Batte party, it is apparent that he and Mr. Luey had
made a *‘deal”’, contract, or agreement.  However, M.
Zuhiner as heginning to (|11L>,11011 his wisdom and |udvmeut
in niaking the aomunult, and was then and therve layving the
groundwork to rescind the contract. '

K or tlmt reason, e assumed the role of a “magnaninous
seller”’, who had it in his power to require Lucy 10 pertform
the agreement, but was willing to release hin theretrom. Of
course, there is no such legal oddltv as an agreement of ﬂlat
11‘111110 It was either a 601]1](l('[—d“l((,lllC]lt——-(lUill or it wa
not. If onc party were hound, the ofhcl was. Neither )(111\
had the right to release the other from lis solern obhv(ltmn
without thc consent of both.

I'he only testimony introduced by the appellees was that of
“witnesses Wynn and Rives—who testified that they had made
an unsuccessful offer to purchase the Fergnson Farm from
Mr. Zehmer, but admitted that neither lad ever made him
any conclt,te offer for the propervty—and that of a Mrs. Chap-
pell.

We wish to comment here on the testimony of the wituess,
Iithel J. Chappell. This woman is a scrvant of the Zchmers,
aud apparently, works around the restaurant, cleaning up
waiting on tables, ete. Her evidence was taken to bolbtcl the
“jok e” theory of the appellees, and to testify with reference
to the intoxication of the parties. A caveful examination of
her testimony will show that this woman knows absolutely
nothing about the transaction which occurred between Mr.
Luey and Mr. Zehmer on the night of December 20, 1952, Mrs.
Zehmer testified that she was working about hc restaurant,
doing her chores for the night; that this w aitress was gcttmg
u,ld_\ for the next moruing, 11]1115__; sugar dishes, and doing

different things Iike that. (3. R., p. 33)
16 *The Zehmers operated a lunch room and an adjoin-
ing restaurant, which seats approximately fifty people.
The witness (Jha,ppe]l was w ml\mg all over the p]acc—m the
lanch room, the dining room and in the lxltcll(,ll Her testi-
mony with I(’fOlOll(‘O To what happened 1s so completely at
variance with the testimony given by both Mr. and Mrs, Zeh-
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mer, and by My, Luey, that it is obvious that her information
wag gathered from subsequent conversations with the inter-
ested parties, and not obtained at the time the agreement was
made.  She admitted that she was not listening to the con-
versalion, and all she heard was a seattering remark now and

dhen. She admits that she did not see the agreement signed

by Mr. and Mrs. Zchmer, She testified that Mr. Lucy picked
up the agrecment before it was ever shown to Mrs. Zelimer—
which is contrary to what is admitted to he the facts. She also
claims that Mr! and Mrs., Zehmer and Mr. Luey were “all
three right there together and sitting near cach other.”” The
/dlmels testified that Mrs. Zehmer was at the other end of
the connter, and that atter the agreement was written, it was
taken back to Mrs. Zcehmer for her signature, and that the
Zehmers there had a whispered conversation.  All parties in-
terested agree that only one offer was made by Mr. Luey, and
that was $50,000.00 for the farm. ~ The witness Chappell at-
tempted to testify that Lumey would offer so much for the
farm, and then would raise it a little more, although she did
not know the exaet figures. Tinally she was foreed to admit
that $50,000.00 was the only figure that she ever heard. (M.
R., p. 133 ef seq.) This witness was willing and anxious to
help her employers in the case, hut simply did not pay anyv af-
tention to what was h‘lppemnn hetween the partics, and ihue-
fore could not testify consistently with the testimony given
hy the appellees.

17 S ARGUMENT—Continued. SR
Did the Zchmers Enter Into the Agreement in Earnest?

Tt 1s the contention of the appellants that on the night of
])ecemhu 20, 1952, W. 0. Lucy made a bona fide offer to pur-
chase the FOI‘”USO]I Farm from the appellees, and that this

offer was, at that time, accepted by the appellees, and in good
faith. At the time the auecmen‘r was written by A H.
Zehmer, and signed by lim and his wife, they were entively

satisfied with tlu, sale that they had made realizing that they
had sold their farm for its full market value, and had every
intention of living up to their agreement. Appellants helieve
that their dmnue of heart hegnn to occur on the following day,
and that ther Odﬂ@l, the fzppdlves coneluded that 1t would not
he to their advantage to sell the farm, and began seeking a
way out of the transaction—asz Mr. Zehmer had done pre-

viously.
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It is submitted that tle evidenee, and the faets and cireumn-
stances surrounding the entire transaction, warrant this in-
ference, and fully support the appellants’ tlicory of the case.

There can be no question but that the written memorandum
of agreement is in legal form, and is enforceable. The appel-
lees do not claim that it is vague or uncertain, Therefore, we
decm it unnecessary to cite any authorities on this point. 1If
appellants’ testimony is accepted as true—and we very earn-
estly feel that it should he—it hecomes manifest that tie trial
court erred in failing to decree specific performance.

In Sigwing the Agreement, Were the Zehmers 3 erely Jesting, .
und fintered Into the Conlruct As A Joke?

. This is the theory of the appellees, and is the sole
18%  ground on which *the suit was defended. 1t was for that

reason appellauts began this argument with the very
pertinent quotation from Mr., Justice Spratley in First Nu-
tional Exchange Banlk of Roanoke, ¢t al. v. Rounoke Oil (lo.
Ing., supra.

Assuming that the Zehmers did enter into the agrecnent in

Jest; or as a joke, the court must then mquire as to whether
their conduct, actions and words were such as to have war--
ranted a reasonable person in believing them in carnest. 1t
their words, acts and conduct, Judged by a veasonable stand-
ard, then manifested an intention to agree to the sale of the
farm in question, the agreement is established, and it is im-
material what may have been their rveal, but unexpressed,
state of mind, for mental assent to the agreement is not
essential. '
" For the sake of argument, and waiviug, for the time being,
all evidence except that offered by the appellees, it is apparent
that, up until the time that Mr. Luey offered $5.00 in part pay-
ment of the farm, the Zcehmers had done nothing, and said
nothing, that would indicate to W. O. Lucy that they were not
-entirely in carnest about the sale of their property, and were
willing to scll i¢ to him for $50,000.00.

My. Zehmer wrote out, i his own handwriting, a formal,
legal and binding agreement, to which he placed his signature,
He then obtained the signature of his wife thereto.: The
Zehmers say that they had a seeret conversation to the effeet
that it was a joke. However, both admit that W. O, Latcy did
not hear this conversation, and that i was not wlended that
he hear-it. Mr. Zehmer then brought back to W. O, Lmey the
agreement signed by Mrs. Zehmer. A defiuite offer to pur-
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chase the property had been made. The owners of the prop-
erty had aceepted it. The offer and aceeptance had been re-

duced to writing as a memorandum in writing of the sale.
19*  Nothing further *remained to be done except for Mr.

Luey to have the title examined, and, if the title were
found satisfactory, to pay for the farm, and receive a deed
to the propervty. If the Zehmers entertained any secrel in-
tention with reference to the sale at that time, they failed Lo
make such mtention known to Mr. Lucy.

Certainly nothing can be found in the conduet of W. O. Luey
to indicate that he was not entirely sertous about the whole
transaction, or that his actions were not in good faith and in
carnest. In fact, A. . Zehmer, in his answer, admits that
W. O. Luey was scrions.

The testimony of W. O. Lucy, and that of the appcllees,
differs as to Mr. Zchmer’s response when the $5.00 was of-
fered. Luey claims that, in refusing to accept the money, Mr.
Zehmer observed that it was not necessary, for Luey had theur
signed agreement. Mr. Zehmer claims that he did not accept
1t for the reason that he realized then, and for the first time,
that W. 0. Luey was serions. It matters not whose evidence
is believed, for the agreement had heen entered into, and the
contract made, prior to the offer of the $5.00. The aceeptance
or rejecting of the money neither strengthened nor weakened
the binding agreement which the parties had made—and which
was evidenced by the memorandum in writing.

The authorities throughout the country are as one in holding
that no party can avoid a contract on the ground that he was
jesting, 1f his conduet and words were such as to warrant a
recasonable person in believing him in carnest. Deitrick v
Swnmott, et «l. (Towa) 179 N. W, 424. ’

On this point, we invite the Court’s attention to the follow-
ing cases and sccondary authorities:

20* *In McConnell . L(LMom‘aﬂzc, (N. H.) 134 A. 718, it

was said:

“By the modern law of contracts the mere state of mind of
the parties—with refercence to the meeting of minds-—is not
the essential object of inquiry—ithe terms of the promised act
being determined by an external and not by an internal stand-
ard.”’

3 Wigmore on Evidence at page 1971 deals with objective
rather llnn subjective tests in determining the existence of a
contract.
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““The particular or non-coneurring understanding of one of
the parties is thercfore usnally immaterial.”” 1 Williston on
Contracts 20-23A.

In Higgins v. Cauhope (N. M.) 261 P. 813, the court lield
that the contract was to be interpreted according to mutual
expressed assent, and undisclosed or seeretive intent of one
party could not be cousidered, and further said:

“‘Intention 1s immaterial till it manilests iteelt it an aet.
If a man intends to buy and says so to the intended seller, and
he intends to sell, and says so to the intended huver, there is
a contract of sale; and so there would be if neither had the in-
tention.”’

Baron Bromwell in Brown v. Hare, 3 Haust and N 484, said

““To constitnte a contract there must in general be a meeting
of the minds of the partics and both must agree to the same
thing in the same sense, hut in so far as their intention is
an clement it is only such intention as the words or the acts of
the parties predicate, and not one seeretly cherished, which
1s inconsistent therewith.”’

“The entry of the partics into a contractual relationship
must. he manifested by some intelligible conduet, act or S19711.
The apparent mutual assent of the parties, essential to the
formation of a contraet, must be gathered from their ontward
expressions and acts, and not from an unexpressed inteution,
It is said that the mecting of minds, which is essential to the
formation of a contract, is not determined by the sceret in-
tentions of the parties, but by their expressed intentions,
which may be wholly at variance with the former. The ques-
tion whether a contract has heen made must he determined
from a consideration of the expressed infention of the parties
—that is, from a consideration of their words and acts.’? 19
Am. Jur. see. 19, p. 516-517. . '

We quote fram 17 Corpus Juris Secondum, Sees. 32 and 33,
pages 361 and 362, dealing with expressed infention and secret
intention::

“The apparent mutual assent must be eathered from the
words or acts of the parties, and the seeret intention of one
who so acts as to manifest assent is of no conseqnence.

21% *4The apparent mutual assent of the parties, essential
to the formation of a contract, must be gathered from the
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language employed by them. The undisclosed intention is im-
material in the absence of mistake, frand and the like, and
the law imputes to a person an intention corresponding to the
reasonable meaning of his words and acts. It judges of his
intention by his ontward expressions and exeludes all ques-
tions in regard to his unexpressed intention. If his words or
acts, judged by a reasonable standard, manifest an intention
to agree to the matter in question, that agreement is estab-
lished, and it is immaterial what may be the real but unex-
pressed stale of his mind on the subject, as mental assent to
the promtises in a contract is not essential, On the other hand,
it one sought to be held as having agreed dissented in the
ordinary language of business intercourse, it is an absurdity
to say that he did agree merely heecause the other party insists
that he did not understand the language.

“Where neither party intends that a contract shall result
by what is done, no valid contla(.t results,”” (Italies supplied)

Communication of Intention:

““The intention of the parties must be communieated one to
another but no formality is required.

“To comstitute an agrecmnent, the intention of the paltleq
must in some way or ‘f_mm be conmmmcdted, for a person’s
infention ean be ascertained by another only by means of
outward cxpressions, sach as words and acts. An intention
not expressed, not communicated, or withdrawn before com-
municated, is in general inoperative and immaterial to the
question of agreement. The same is true of an intention com-
. munieated 01111r to a third person,

“Where the intention is communieated, it does not matter
what is the medium of communication, or how informal the
words nsed may be. It may be expressed orally or in writing,
by an advertisement, placard, handbill, letter, messenger, or
telegram. So a valid contract may he made by a telephone
conversation.”’

In Clark on Contracts, 3 I&d. page 4, this was said on Coni-
,municnti(m of Intention:

“ Agreement further 1mpmt‘= thdt {here shall he a mutnal
communication between the parties of their intentions to
agree, for without this neither could know the state of the
other’s mind. The law, thercfore, judges of an agreement
“hetween two persons exclusively from those expressions of -
their intentions which are communicated between them, Mere
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uncommuniecated mtenhou though common to both partics,
cannot constitute awlcelm,nt 1f a person asks anothey if he
will do something, and the latter makes no reply, there is no
agreement, even though he may intend to do if. A seeret
accept: mcu of a ploposal cannot constituie agreeneut; nor,
it is said, can agreement result where the intention of a pmt‘»’
18 commummtod not to the other party, but to a third
22* person. So, the * “Fact that party has changed his mind
after me 11;111” an offer and does not really intend to con-
tract 1s of no mguiﬁcunce if he does not communieate his
change of intention to the other party before acceptance.
And 1}’ one party has veasonably led the other to believe that
ie is making an oﬂe: the other may, by ucceptance, convert
such apparent offer inlo u contract aihough in facl wo offcr
was intended. In like manner if a person to whom an offer
has been submiited makes such statement or does such act
with respect thereto as would tead an ordinarily prudent per-
son, acting in good faith, to helieve that the proposition had
been accepted, and thie proposer accordingly acls upon that
‘18%11111})’[1011, a coniract results, 1101\\111151(111(11110 secret 11111,11-
tions of the offeree not to accept. As we shall see, conununi-
cation may be by conduct as well as by words. L (Ltalics
supplied) ’

Iudson v. Columbian Transfer Co., 137 \Il(,h 255, 100 N. W,
402, 109 Am. St. Rep. 679, held:

“The other questions asked for the defendant’s understand-
ing of the agreement, and were preferrd upon the theory that,
as 1h0 minds of the parties must have met, the defendant’ s
failure of 11ndelst‘1m,lmg would answer pEainﬁf’F“ claim of a
contraet. This is a fallacy. What is meant by ‘mceting of
minds’ is the agreement reached by the parties and expressed.
As is well “ud in Drcwington v, M('Ls/um, H1 Mo, App. 348:
‘The meeting of the minds which is essential to the forma-
tion of a contract is not determined by the secrel intentions
of the partics, but by their ¢ n/)u’ww? intention, which may be
wholly at variance with the former.” See, also, 9 Cye. 244,
578; Browne v. Hare, 3 Hurl. & N. 484.7

The following will he found in Frawklim 1. Allm Respt. v,
Bissmger & C’Ompmu. Appt., 62 Utah 226, 219 Paec. .'3.3‘) 31 AL
L. R. 376:

“The inquiry is limited to evidence of the expressed infen-
tton of the parties, by words or acts, or both, as it is only from

.~
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the words and conduct of the parties that a eourt can form
any conclusion as to their intention.

In 13 C. J. 265, the rule is stated as follows: ‘The apparent
muthal assent of the parties, essential to the formation of a
contract, must be gathered from the language employved by
them, and the law wmputes to a person an wmtention corres-
pondng to the reasonable meawing of its words and acts. 1t
Judges of his intention by lis outward cxpressions, and cx-
¢ludes all gquestions in regard to his unexpressed intention. If
his words or acts, judged hy a reasonable standard, manifest
an intention to agree to the matter in question, that agreement
ig established, and it is immaterial what may be the real, but
unexpressed, state of his mind upon the subject.”’

In Home Trust Co. v. Shapiro (Mo. 1933) 64 S. W. (2d) 717,
731, 1t was said :

23 ¢ This meeting of the minds is not based upon some

seerct purpose or intention upon the part of one of,the
parties, stored away in his mind and not hrought to the atten-
tion of the other party, but on a purpose and intention which
has been made known-or whieh, from all the circumstances,
should be known.”’ :

And in Citizens Bank & Trust Co. v. Everbest Shingle Co.
(Wash.) 238 I°. 644, it was said: ' :

“The record is replete with what each actor thought or
intended, but undisclosed intentions cannot bind the opposing
party and we therefore must consider only such intent as is
to be inferred from the acts shown by the record.”

From Braunt v. Califorwia Dairies (Ca.), 49 P (2d) 13, we
quote:

“But it is now a well-settled prineiple of the law of contract.
that the undisclosed intentions of parties are, in the absence
of mistake, fraud, ete., immaterial, and that the outward mani-
festation of assent is controlling. This is the ‘objective’
standard established by the modern deecisions and approved
by authoritative writers.”’

4 Wigmore Fvid. (2d) p. 191 o

Re-statement of contracts, Sec. 71 I

1 Williston on Contracts, See. 21, page 21. "

And from Benedict v. Pfunder, (Minn.) 237.N. W, 2:
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“It is not the subjective thing known as meeting of the
minds, hut the objective thing, manifestation of mutual assent,
which is essential to the making of a contract.

““Not mutual assent, but a manifest indication of such as-
sent, 1s what the law requires.”? :

We respeetfully subinit that there was nothing in the con-
duct, actions or speech of Mr. and Mrs, Zehmer on the night
of December 20, 1952, when W. O, Luey made his offer of $50,-
000.00 for the Ferguson Farm, to indicate that the acceptance
of this offer by the Zchmers, and the reduction of the agree-
ment to writing by Mr. Zehmer, was done in a spirit of bauder,
or as a joke. The offer was made by Lucy. 1t was accepted
by the Zchmers. The aceeptance was not withdrawn. Luey
was bound to the contract the instant it was accepted. No
particular form of offer and waceeptance is required. It can
be inferred from the acts of the parties. Tustead of the aceept-
ance being withdrawn, it was made a formal agreement by re-
ducing the oral contract to writing. We cannot conceive of a

more definife, binding or legal obligation *than these
24 parties made. Ior that reason, we again say the trial
court was in error in refusing specific performance.

The Condition of the Parties af the Time the Agreement
Was Made.

To support the appellees’ theory that the agreement was
made In jest, appellees claim that hoth My, Zehmer and Mr.
Luey were drinking at the time.

It must be remembered that there were three parties to the
agreement, one being Mrs. Zelmer, who admittedly hiad not
had a drink, and who was in full possesion of all her faculties
all the time. '

With reference to the condition of W. O, Luey, we invite the
Court’s attention to the testimony of Mr. Walter Huskey, a
white man who operates a service station in McKenney, and
who saw Mr. Luey a few minutes hefore the agreement was
enfered into with the Zehmers. Mr. Huskey, wlen asked with
reference to Lucy’s sobriety or intoxication, answered:

“A. Well, he was normal as far as I could see. He drove up
there and then drove away. T didn’t see anything wrong with
him.

“Q. Had he had a drink of whiskeyv or intoxicants, as far
as you could teli? :

“AC T couldn’t say. T couldn’t sav if he had or that he
hadn’t. If he had, T couldn’t tell it.”” (M. R., p. 19)
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Paunl MeClelland, a white man and an employee of A, IH.
Zehmer, testified that he saw Mr. Lucy between 8:30 and 9,
and while he was talking to Mr. and Myrs. Zehmer. His testi-
mony was as follows:

“Q. What was Mr. Lucy’s condition at the time you saw
hml \\1111 reference to intoxication.

“A. Just nornal. Just spoke and I spoke to him. I mean,
so far as inloxication, 1 couldn’t tell.’” (M. R., p. 21)

And again:

25% *Q. In other words, wonld vou constder either of the
patrties, Mr. Lucy or Mr. Zehmer, as hiaving been intoxi-
cated at 8:30 or 9 o’clock on the night of December 20?
“A. No, sir.”” (M. R., p. 23)

Mr. Luey admitted that he had had a dvink with Mr, Zehmer,
When asked if ke felt the drink, he answered that he did. No
other answer could have been truthfully given by him, or by
any other person who takes a drink of alecohol. He further
stated that the amount of whiskey he drank had not affected
hiny, so far as his ability o transact business was coneerned.

Mrs. Zehmer testified that both My, Luey and Mr. Zchmer
were drinking.  Admittedly they took one drink during their
discussion of the agreement. While she testified that her
hushand had heen (hmhmn to excess, she Turther testified that
when Mr. Lucy left the service Hf:lthH she suggested that her
husband dvive him home.  Surely sh¢ would not have made
this suggestion had she helieved that her husband was not in
full possession of all his faculties, and fully able to operate
a car—hoth with safety to himself and others using the high-
way. Mhe fact that she was willing for her hasband to 1eave
the service station, and go out on the highway, would indicate
that at that particular tnne, she wasg not appl.ehenswe about
his condition, and did not believe he had drunk a sufficient
quantity to have affected hin.  Most assuredly, if Mr. Zehmer
were capable of operating a vehicle on the publie highways
on.a Saturday night during the Christmas holidays, he was
capable of exceuting a contract.

Mr. Zehmer now professes to have been very drunk at the
time the agreement was made with Mr. Luey. This is to be
consistent With his defense—that the fransaction was a joke,
and entered inte in a spirit of hanter. However, in his testi-
mony, ke goes into very minute detail as to all the occurrences

)
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of the cevening of December 20, 1952, He remembers
26* everything that was *said by the parties; he remembers
. their position in the restawrant, and where ™ they were
standing or’sitting; how long M. Lucy was in the restanrant;
when he left, and when he arrived. He adinits the authorship
of the written memorandum, which is in hig own handwriting
and entirely legible—a written memorandum which would do
justice to any attorney. His actions and testimony estahish
the fact that, irrespective of the alcohol that he had consumed,
he knew just what he was doing at that particular time, and at
that time wanted to do it—-regardiess of the fact that he may
have subsequently changed his mind.
The law applicable to drunkenness as a defense fo con-
tractual liability is summarized in 17 Corpus Juris Sccondum,
page 483, as follows;

““Although the rule formerly was that intoxication was no
excuse and created no privilege or plea in avoidanee of a con-
tract, it is now settled that infoxication which is so deep and
excessive as to deprive one of his understanding is a good
.defense to a contract made while in that condition, even thongh
the intoxication was voluntary, since one in sneh a condition
lacks the mental eapacity reqnisite to contract, and to take ad-
vantage of his condition constitutes construetive fraund. 1If
mtoxication alonc is relied on ans a defense, it must be to such
a degree that the party who wishes to avoid his contract on
this ground must have heen deprived of liis reason and under-
standing, to such an extent that he is incapable of compreliend-
ing the nature and consequences of his act. When infoxica-
tion is superinduced by the other party, with frandulent intent,
a less degree of incapacity may suffice to avoid the contract.

However, in the absence of fraud it lias been held *that
26a* a eontract may not be invalidated by the mere intoxica-

tion of one of the partics, or mere excitment from the
use of liquor, even to the extent that the party did not clearly
understand the business, could not give proner atiention to the
contract, counld not give the attention which a reasonably
prudent man would have given, did not “fully’ vealize what
he was doing.”’ :

To the same effect :

2 Minor’s Institutes (4th Edition) 644
Taliaferro et al v. Fnery, 124 Va. 674; 98 S. . 627
Duggan v. Krevouick et al.,, 169 Va. 67:192 S. 1. 7
Loftus v. Maloney, 89 Va, 576; 16 S. I, 749

6 Michie’s Jurisprudence, page 433

37
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This case may be well summarized in the words of Judge
Richardson in Loftus v. Maloney, supra, p 604:

““But it is usecless to (ll.s(,uss the principles applicable o in-
toxication as a defense to contracts where, as in the pr esent
case, the alleged drunkenness is not only not sustained by
proof, hut is actually proved not to have existed—the, to say
the least, overwhelming weight of testimony being that the
appellant was not, at the time of the contract, drunk and in-
capable of knowing what Iie was doing, but was sober, and his’
mental faculties in o way impaired.’’ ' '

27* *There is not the slightest basis for the contenllon

that cither Mr, Liucy or Mr. Zehmer were so much under
the influence of intoxicants as not to he in a condition to know
or appreciate their rights, The most that can be said is that
Mys, Zehmer, had not Theen drinking. Mr. Luey had had one
drink.  Mr. Zehmer had had one or more drinks, hut ap-
parently not to the extent as to he noticeable to persons who

saw him at that tinie, or to arouse the suspicion of his wife,

\\]10 was willing for him to operate a motor vehiele on a.
public highway., :

The Intention of A. [l. Zchmer.

We have herctofore stated in this petition, and the evidence
establishes the fact that on Saturday night, December 20, 1952,
the appellees were willing to sell; and did sell, their Ferguson
IParm in good faith, and then and there had the intentiou of
going through with the sale. In event such was not their in-
tention, it cannot be denied that-W. O. Lucy acted in good
faith and made a bona fude offer of an amonnt for the farm
which evervone admits 1s the full value, and any secref in-
tention which the Zehmers had coneerning their acceptance of
his offer and its reduction to writing was not communicated
to Mr. Lucy, and was not intended for him to hear or know.

However, Mr. Zchmer, in his testiinony, gives a clue to what
may have been his intention at the time, and what may have
pr omp’fed him to have led Mr. Luey into making a hinding
offer, and which prompted the acceptance of the offer and the
exccution of the contract.

The record is replete with evidence that the TFerguson Farin
is a desirable viece of property, and that numerous people

were interested in it. " Mr. Zchnier savs that more than
98% twenty-five had manifested an interest in the *place, and
on page 60 of the record, he makes this very interesting
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and pertinent statement: ““And I wanted to get a price on it
at one time * * *, 7 ’

Perhaps his actions on the night of ihe sale were prompted

by a desire on his part to ““get a price on his farm.”’

The usual way to determine the value of a favm is to have
1t appraised by persons Laving a knowledge of land valnes.
Surely no court of equity would countenance a scheme whicl
would result in a prospective purchaser making a bona fide
offer, the acceptance of the offer and the exceution of 2 writ-
‘ten agreement which bouiid the prospective bayer, but under
which -the prospective seller could escape liability on the
ground that it was a ““joke?’, Such action smacks of entrap-
ment, A seller of property could use this scheme to find out
the highest amount that a buyer would pay, and a huver could
likewise use the sama scheme to find out the lowest amount the
seller would take. Kach, after getting the desired informa-
tion, would be able to avoid the transaction by simply saying
““it was all done in jest’”. Sueh a holding by the eourt would
be striking at the very foundation, of the law of confracts,

In the instant ease, all the fundamentals of a legal contract
.were present. The parties were ecompetent. The subject
matter was legal. The consideration'was valuable. There was
a meeting of miuds, and, therefore, mutual assent-—or the
conduct of the Zehmers was such as to have led Luey, or any
other person, to have believed that there was a meeting of
minds and mutual assent. The Iaw presumes that evervone
is capable to contract, and aceordingly, where exemption from
hability to fulfil an engagement is elaimed by reason of the
want of such capacity, this fact must he strictly established

ou the part of him who claims the exemption.
29* *If the Zehmers claim that the transaetion was in jest,
the burden was on them to establish the fact. Their
solemn- written agreement, and words and nctions leading up
to its execution, were such as to have warranted W. O. Luey,
as a reasonable person, in helieving them in earnest. As stated
n 17 Corpus Juris Secondum, Section 47, page 390

““A person, however, cannot set up that he was merely jest-
ing when his conduct and words would warrant a reasonable
person in helieving that he intended a real agrecment.”’

CONCLUSION.

It is thereforé submitted that in view of the evidenee and law
of’ this case, the appellants were entitled to specific perform-
ance of their agrecment with the appellees, and that the appel-
lees have offered no reasonable or satisfactory explanation of
their failure to comply with their agreement.
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Wherefore, appellants pray for an appeal and supersedeas
in this case, and that the judgment and decree of the trial
court may be reviewed, and that final judgment be here entered
for your petitioners, directing specific performance of the
said agreement,

This petition is adopted by petitioners as their opening
brief, and counsel beg leave of the Court to be orally heard
upon the preséntation of the petition.

This petition will be filed with the Clerk of the Supreme
Court of Appeals of Virginia at Richmond, and a copy thereof
was mailed to Morton G. Goode, Esq., Dinwiddie, Virginia,
and William Earle White, Hsq., Petersburg, Virginia, counsel
for appellees, on the 12th day of January, 1954.

30* *Respectfully submitted,

W. 0. LUCY
J. C. LUCY,
By Counsel

A. 8. HARRISON, JR.,
Lawrenceville, Virginia

EMERSON D. BAUGH,
Lawrenceville, Virginia
Counsel for Appellants



